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JURISDICTION
The Utah Court of Appeals has jurisdiction, based on Utah Code Annotated
§78-2a-3(2)(j), in that this case was transferred to the Utah Court of Appeals by
the Utah Supreme Court.
STATEMENT OF ISSUES
The brief of Plaintiff/Appellant, Charisse Phillips does not properly state
the issues of the case, but states Ms. Phillips 5 arguments. The issues presented
for review are as follows:
1.

Whether the trial court correctly granted summary judgment by ruling

that as a matter of law the Farmers Insurance Exchange policy clearly and
unambiguously excludes underinsured motorist coverage for injuries allegedly
sustained by Ms. Phillips as a result of negligence of Ms. Phillips' husband in
operating Ms. Phillips automobile, where the policy provided liability coverage
to Ms. Phillips' husband for the accident.
2.

Whether the trial correct correctly granted summary judgment by

ruling that as a matter of law the exclusions in the Farmers Insurance Exchange
policy are specifically authorized by Utah Code Annotated §31 A-22-305(8)(b),
which states that the term "underinsured motor vehicle" does not include a motor
vehicle covered under the liability coverage of the same policy that contains the
underinsured motorist coverage, nor a motor vehicle owned or leased by the
named insured or the named insured's spouse.
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3.

Whether the trial court correctly granted summary judgment by ruling

as a matter of law that neither the terms of the Farmers Insurance Exchange policy
nor the terms of Utah Code Annotated §31 A-22-305(8)(b) are in violation of the
public policy of the state of Utah.
4.

Whether the trial court correctly granted summary judgment by ruling

as a matter of law that neither the Farmers Insurance Exchange policy nor Utah
Code Annotated §31 A-22-305(8)(b) is in violation of any of Plaintiff's rights to
due process of law under the United States or Utah Constitution.
STANDARD OF REVIEW
For purposes of the motion for summary judgment of Farmers Insurance
Exchange, the parties stipulated to all of the facts. Since the trial court granted
summary judgment to Farmers Insurance Exchange, the Utah Court of Appeals
will review for correctness, without deference to the trial court's decision. Alf
v. State Farm Fire & Casualty Co., 850 P.2d 1272 (Utah 1993).
PRESERVATION OF ISSUES
The above issues were preserved in the trial court, in that they were raised
in the motion for summary judgment. (R. 97-99).
RELEVANT STATUTE
The relevant statutory provision is Utah Code Annotated §31A-22305(8)(b) (2000), which provides:
(b) The term "underinsured motor vehicle" does not
include:
-2-

(i) a motor vehicle that is covered under the
liability coverage of the same policy that
also contains the underinsured motorist
coverage;
*

*

*

(iii) a motor vehicle owned or leased by
the named insured, the named insured's
spouse, or any dependent of the named
insured.
The full text of the Utah Uninsured and Underinsured Motorist Coverage
Statute, Utah Code Annotated §31A-22-305 (2000), is set forth in the addendum
to this brief.
STATEMENT OF THE CASE
A.

Nature of the Case
This is an appeal from the trial court's grant of summary judgment in favor

of the Defendant/Appellee, Farmers Insurance Exchange (erroneously designated
in Plaintiff's brief as "Farmers Insurance Group"). The Plaintiff/Appellant,
Charisse Phillips, sustained injuries in an automobile accident while she was
riding in her own vehicle which was being driven by her husband. Ms. Phillips'
vehicle was insured under a policy issued by Farmers Insurance Exchange, which
included liability coverage and underinsured motorist coverage. Ms. Phillips has
settled her claims against her husband for the liability limits under the Farmers
Insurance Exchange policy of $50,000.00. She now seeks to recover underinsured
motorist benefits under the same insurance policy for her injuries from the same
accident. The clear and unambiguous terms of the Farmers Insurance Exchange
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policy exclude coverage for underinsured motorist benefits because the vehicle
involved in the accident was "insured under the liability coverage of this
policy"and was "furnished or available for the regular use of you [Ms. Phillips]
or any family member." These provisions are specifically authorized by the Utah
Underinsured Motorist Statute, Utah Code Annotated §3 lA-22-305(8)(b) (2000).
Ms. Phillips filed this action seeking a declaration that she is entitled to
underinsured motorist coverage and that both the policy exclusions and the
underinsured motorist statute are void because they are contrary to "public
policy," and because they violate the constitutional guarantee of due process of
law.
B.

Course of Proceedings and Disposition in the Court Below
For purposes of the motion for summary judgment filed by Farmers

Insurance Exchange, the parties stipulated to all relevant facts.

Farmers

Insurance Exchange then filed its motion for summary judgment together with a
memorandum in support of the motion for summary judgment, Ms. Phillips filed
a memorandum in opposition to the motion for summary judgment and Farmers
Insurance Exchange filed a reply memorandum in support of the motion. The trial
court heard oral arguments on the motion on February 23, 2004, after which the
court granted the motion of Farmers Insurance Exchange for summary judgment.
The Summary Judgment was signed and entered by the court on March 4, 2004.
(R. 97-99).
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C.

Statement of Relevant Facts
For purposes of the motion for summary judgment, the parties stipulated to

all relevant facts. (R. 51-54). The facts are set forth verbatim, as follows:
1.

On or about October 16, 2000, on 1-80 near Tooele, Utah, the

Plaintiff, Charisse Phillips, was riding as a passenger in a 1997 Jeep Cherokee
automobile driven by her husband, Bart C. Phillips, when the Jeep Cherokee
automobile collided with another vehicle and then rolled over. (R. 51, ^jl).
2.

The accident resulted in injuries to Charisse Phillips, for which Ms.

Phillips claims damages in excess of $100,000.00. (R. 51, T| 2).
3.

Charisse Phillips claims that the accident was caused by negligence

of her husband, Bart C. Phillips in the manner in which he operated the Jeep
Cherokee automobile at the time of the accident. (R. 51, f 3).
4.

The Jeep Cherokee automobile operated by Bart C. Phillips at the

time of the accident was insured under an automobile insurance policy issued by
the Defendant, Farmers Insurance Exchange. The named insured under the policy
was Charisse Phillips. (R. 52, If 4).
5.

The Farmers Insurance Exchange policy provided automobile liability

insurance coverage for Bart C. Phillips, with limits of $50,000.00.

Farmers

Insurance Exchange has paid the limits of $50,000.00 to Charisse Phillips, in
exchange for a release of all of her claims against Bart. C. Phillips. The Release
specifically reserves all claims, if any, which Charisse Phillips may have against
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Farmers Insurance Exchange for underinsured motorist benefits as a result of the
accident. (R. 5 2 , ^ 5).
6.The Farmers Insurance Exchange policy also includes underinsured
motorist coverage with limits of $50,000.00.

The underinsured motorist

provisions of the policy include the following:
Subject to the Limits of Liability we will pay all sums
which an insured person is legally entitled to recover as
damages from the owner or operator of an
underinsured motor vehicle because of bodily injury
sustained by the insured person while occupying your
insured car.
Charisse Phillips qualifies as an "insured person", since she is the named insured
under the policy. (R. 52, If 6).
7.

The underinsured motorist coverage of the Farmers Insurance

Exchange policy contains the following provision:
An underinsured motor vehicle does not include a land
motor vehicle:
(a) insured under the liability coverage of
this policy;
(b) furnished or available for the regular
use of you or any family member;
*

>jc

H*

(R. 52,1(7).
8.

The Jeep Cherokee automobile operated by Bart C. Phillips at the

time of the accident was the same vehicle which was insured under the liability
coverage of the Farmers Insurance Exchange policy.
-6-

The vehicle also was

furnished or available both for the regular use of Charisse Phillips and her
husband, Bart C. Phillips, who is a "family member" under the terms of the
Farmers Insurance policy. (R. 53, ^f 8).
9.

Charisse Phillips has made a claim for underinsured motorist benefits

under the Farmers Insurance Exchange policy. Farmers Insurance Exchange has
denied coverage based on the provisions of the policy quoted above. (R. 53, TJ 9).
SUMMARY OF ARGUMENTS
I.

Ms. Phillips has settled her claims against her husband, Bart C.

Phillips, for the liability limits under her policy with Farmers Insurance
Exchange. She now seeks to recover underinsured motorist benefits under the
same policy covering the vehicle involved in the accident, on the theory that her
own car, which was involved in the accident, is an "underinsured motor vehicle"
under the terms of the Farmers Insurance Exchange policy.

The Farmers

Insurance Exchange policy clearly and unambiguously provides that Ms. Phillips 5
vehicle is not an "underinsured motor vehicle." The policy provides that an
"underinsured motor vehicle" does not include a vehicle which is "insured under
the liability coverage of this policy," or which is "furnished or available for the
regular use of you [Ms. Phillips] or any family member." Since Ms. Phillips'
husband, Bart C. Phillips, was insured under the liability coverage of the Farmers
Insurance Exchange policy and since Ms. Phillips' vehicle was "furnished or
available for the regular use" of Ms. Phillips and her husband, Bart C. Phillips,
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the Farmers Insurance Exchange policy clearly and unambiguously does not
afford underinsured motorist coverage for the accident in question.
II.

The provisions of the Farmers Insurance Exchange policy which do

not afford underinsured motorist coverage for a motor vehicle that is covered
under the liability coverage of the same policy or which is furnished or available
for the regular use of Ms. Phillips or a family member are specifically authorized
by the Utah Uninsured and Underinsured Motorist Statute. Utah Code Annotated
§31 A-22-305(8)(b), provides:
(b) The term "underinsured motor vehicle" does not
include:
(i) a motor vehicle that is covered under
the liability coverage of the same policy
that also contains the underinsured motorist
coverage.
*

*

*

(iii) a motor vehicle owned or leased by
the named insured, the named insured's
spouse or any dependent of the named
insured.
Ms. Phillips' automobile, which was operated by her husband at the time of the
accident, was both covered under the liability coverage of the same policy under
which Ms. Phillips seeks to recover underinsured motorist coverage, and was
owned by Ms. Phillips or her husband. Therefore, the provisions of the Farmers
Insurance Exchange policy which exclude underinsured motorist coverage for the
accident in question are specifically authorized by the Utah statute.
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Ms. Phillips argues that the Utah Uninsured and Underinsured Motorist
Statute is ambiguous and should be construed to require underinsured motorist
coverage even though the statute specifically authorizes the exclusions in the
Farmers Insurance Exchange policy. There are no such ambiguities in the statute,
and the statute clearly states that an "underinsured motor vehicle" does not
include a vehicle which is covered under the liability coverage of the same policy
and does not include a vehicle which is owned by the named insured or the named
insured's spouse.
III.

Ms. Phillips apparently argues that even though the Farmers

Insurance Exchange policy clearly and unambiguously does not provide
underinsured motorist coverage for the accident, and even though the exclusions
of coverage are specifically authorized by the underinsured motorist statute, the
court should declare the provisions of the Farmers Insurance Exchange policy
void as against "public policy." Ms. Phillips' position is directly contrary to Utah
law. The Utah courts have consistently deferred to the legislature on issues of
public policy, and have looked to the laws passed by the legislature for
expressions of public policy.

Since the Utah legislature has specifically

authorized the provisions of the Farmers Insurance Exchange policy which
exclude coverage for the accident in question, those provisions cannot be contrary
to public policy of the state of Utah.
In support of her arguments that the provisions of the Farmers Insurance
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Exchange policy are in violation of Utah public policy, Ms. Phillips cites cases
from Arizona and other states which allowed underinsured motorist coverage
under the same policy which afforded liability coverage for the accident, in spite
of policy provisions which excluded such coverage. All of those cases have no
application to the present case because the underinsured motorist statutes in those
states, unlike the Utah Underinsured Motorist Statute, did not contain any
provision which would allow the insurance company to exclude coverage for
underinsured motorist benefits where the driver's liability coverage was provided
by the same policy. The Arizona case and the other cases held that they would not
enforce the provisions of the insurance policies because they were not allowed by
the underinsured motorist statutes of those states.

In the present case, to the

contrary, the Utah statute specifically provides that an "underinsured motor
vehicle" does not include a vehicle which is "covered under the liability coverage
of the same policy that also contains the underinsured motorist coverage." Thus,
the provisions of the Farmers Insurance Exchange policy are consistent with the
Utah statute, are specifically authorized by the statute and should be enforced.
IV.

Ms. Phillips argues that portions of the Utah Underinsured Motorist

Statute which specifically authorize the provisions of the Farmers Insurance
Exchange policy of which Ms. Phillips complains are unconstitutional in that they
deprive Ms. Phillips of due process of law under the United States Constitution
and the Utah Constitution. Ms. Phillips cited no cases or authority to support this
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position, either in the lower court or in her brief to the Utah Court of Appeals, and
there are no such cases or authorities. Ms. Phillips' argument appears to be that
she had a constitutional right to receive underinsured motorist benefits under her
insurance policy, even though the policy did not provide such underinsured
motorist benefits for the accident in question and even though the policy
provisions were specifically authorized by the Utah Uninsured and Underinsured
Motorist Statute. Ms. Phillips had no constitutional right to recover benefits
under an insurance contract where the policy specifically excluded such benefits
and where the terms of the insurance contract were specifically authorized by
statute.
ARGUMENT
POINT I
THE CLEAR AND UNAMBIGUOUS TERMS OF THE
FARMERS INSURANCE EXCHANGE POLICY DO NOT
PROVIDE UNDERINSURED MOTORIST COVERAGE TO MS.
PHILLIPS FOR THE ACCIDENT IN QUESTION.
At the time of the accident, Charisse Phillips was riding as a passenger in
her own automobile, which was driven by her husband, Bart C. Phillips. The
automobile was insured under a policy with Farmers Insurance Exchange.
Farmers Insurance Exchange afforded liability insurance coverage to Mr. Phillips
and Ms. Phillips settled her claims against Mr. Phillips for the policy limits of
$50,000.00. Ms. Phillips now seeks to recover underinsured motorist benefits
under the same policy, on the theory that her own car is a "underinsured motor
-11-

vehicle." The Farmers Insurance Exchange policy clearly and unambiguously
provides that Ms. Phillips' vehicle is not an "underinsured motor vehicle" and
that there is no underinsured motorist coverage available to Ms. Phillips under the
Farmers Insurance Exchange policy for the accident in question.
The underinsured motorist provisions of the Farmers Insurance Exchange
policy state that Famers Insurance Exchange "will pay all sums which an insured
person is legally entitled to recover as damages from the owner or operator of an
underinsured motor vehicle.. . ."

The policy then provides that an

"underinsured motor vehicle" does not include a vehicle which is "insured under
the liability coverage of this policy," or a vehicle which is "furnished or available
for the regular use of you or any family member." The Jeep Cherokee automobile
which was operated by Ms. Phillips' husband at the time of the accident clearly
was both insured under the liability coverage of the same policy and furnished or
available for the regular use of Ms. Phillips and her husband. Therefore, under
the clear and unambiguous terms of the Farmers Insurance Exchange policy, Ms.
Phillips is not entitled to underinsured motorist coverage for injuries caused by
negligence of her husband in the manner in which he operated Ms. Phillips'
automobile at the time of the accident.

-12-

POINT II
THE EXCLUSIONS OF COVERAGE IN THE POLICY ARE
SPECIFICALLY AUTHORIZED BY THE UTAH INSURANCE
CODE.
The Utah Uninsured and Underinsured Motorist Statute which was in effect
at the time of the accident, Utah Code Annotated §31A-22-305 (2000) required
that insurance carriers providing automobile insurance in the state of Utah offer
uninsured and underinsured motorist coverage.

Section 31A-22-305(9)(a)

provides that underinsured motorist coverage "provides coverage for covered
persons who are legally entitled to recover damages from owners or operators of
underinsured motor vehicles . . .."

(Emphasis added).

Section 31A-22-

305(8)(b)(i) provides:
(b) the term "underinsured motor vehicle" does not
include:
(i) a motor vehicle that is covered under
the liability coverage of the same policy
that also contains the underinsured motorist
coverage.
*

*

*

(iii) a motor vehicle owned or leased by
the named insured, the named insured's
spouse, or any dependent of the named
insured.
Thus, the Utah Uninsured and Underinsured Motorist Statute specifically
provided that an insurance carrier must offer underinsured motorist coverage only
for injuries caused by liability of "owners or operators of underinsured motor
-13-

vehicles," and that an underinsured motor vehicle does not include a motor
vehicle which is covered under the liability coverage of the same policy which
contains the underinsured motorist coverage or a vehicle which is owned by the
insured or the insured's spouse.

Consistent with the Utah Uninsured and

Underinsured Motorist Statute, the Farmers Insurance Exchange policy provided
that underinsured motorist coverage does not apply for a vehicle which is covered
under the liability coverage of the same policy which contains the underinsured
motorist coverage, or for a vehicle which is owned by the insured or the insured's
spouse. Therefore, the exclusions to the Farmers Insurance Exchange policy are
specifically authorized by the Utah Insurance Code.
Ms. Phillips' attorney argues that the Utah Uninsured and Underinsured
Motorist Statute is ambiguous and should be construed to require underinsured
motorist coverage to Ms. Phillips under the Farmers Insurance Exchange policy.
There are no ambiguities in the statute. The statute clearly provides that an
insurance carrier is required to offer underinsured motorist coverage only "for
covered persons who are legally entitled to recover damages from owners or
operators of underinsured motor vehicles," and that the term "underinsured motor
vehicle" does not include "a motor vehicle that is covered under the liability
coverage of the same policy that also contains the underinsured motorist
coverage,"or "a motor vehicle owned or leased by the named insured, the named
insured's spouse, or any dependent of the named insured." Therefore, under the
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clear and unambiguous terms of the statute, the provisions of the Farmers
Insurance Exchange policy are valid and enforceable and Farmers Insurance
Exchange is not required to provide underinsured motorist coverage for this
accident.
POINT III
THE PROVISIONS OF THE FARMERS INSURANCE
EXCHANGE POLICY DO NOT VIOLATE UTAH'S PUBLIC
POLICY.
Ms. Phillips argues that both the underinsured motorist provisions of the
Farmers Insurance Exchange policy and the uninsured and underinsured motorist
statute which specifically authorizes those provisions are in violation of Utah's
public policy and should be declared void by the court. Ms. Phillips provides no
cases which would support this position and Ms. Phillips 5 position is contrary to
Utah law. The Utah courts have consistently deferred to the legislature on issues
of public policy, and have looked to the laws passed by the legislature for
expressions of public policy.
In Allen v. Prudential Property and Casualty Insurance Company, 839 P.2d
798 (Utah 1992), the plaintiff asked the court to invalidate the "household
exclusion" in her insurance policy on the ground that the exclusion violated her
"reasonable expectations" of coverage. The Utah Supreme Court rejected the
doctrine of "reasonable expectations," holding that any such changes in the law
would have to be made by the legislature. The court stated:
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As a general matter, we are unwilling to make
sweeping modifications in the public policy that
underlies the regulation of the insurance industry in the
absence of legislative direction. This approach is
counseled by the active and preeminent role the
legislative and executive branches have taken in this
area.
The legislative and executive
branches'
occupation of this field is evidenced by Title 31A of the
Code, which comprises the "Insurance Code" and sets
out a comprehensive regulatory framework for the
insurance industry. Utah Code Annotated § §31A-2-101
to-29-123(1991)
*

*

*

Our prior case law demonstrates our tradition of
deferring to the legislature on questions of general
policy when considering the validity of insurance
policies. When we have invalidated a provision of an
insurance agreement, generally we have grounded the
ruling in legislative policy. (Id^ 804)
The court further stated:
Taken as a whole, these cases show our
unwillingness to alter fundamentally the terms of
insurance policies in the absence of legislative
direction. . . .Today we again affirm the principal of
deferring to legislative policy in considering the facial
validity of insurance provisions.
Notwithstanding our deference to legislative
policy in this area, we necessarily retain authority to
invalidate insurance provisions that are found contrary
to public policy as expressed in the common law of
contracts that has not been preempted by legislative
enactment. (Id. 805)
Thus, the Utah courts have consistently deferred to the legislature on issues
of "public policy," and have refused to rewrite the terms of insurance policies in
the absence of legislative direction. In the present case, the legislature not only
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did not express a public policy contrary to the terms of the Farmers Insurance
Exchange policy, but the legislature specifically authorized the provisions of the
policy.

Therefore, the exclusions of coverage under the Farmers Insurance

Exchange policy cannot be in violation of public policy and the clear terms of the
policy should be enforced.
In support of her public policy argument, Ms. Phillips cites the Arizona
Supreme Court case of Taylor v. Travelers Indemnity Company of America, 198
Ariz. 310, 9 P.3d 1049 (2000), in which the court held that the Arizona
underinsured motorist statute would allow the plaintiff insured to recover
underinsured motorist coverage from the same policy which provided liability
coverage for the accident. The plaintiff also cites cases from other jurisdictions
which have followed the same reasoning.

None of these cases have any

application to the present case because the Arizona underinsured motorist statute
and the underinsured motorist statutes in the other cited cases, unlike the Utah
Underinsured Motorist Statute, did not contain any provision which would allow
the insurance company to exclude coverage for underinsured motorist benefits
where the driver's liability coverage was provided by the same policy. In fact, the
court in the Taylor case and the courts in the other cases cited by the plaintiff
specifically held that those courts would require underinsured motorist coverage
because the statutes of those states did not authorize the exclusion of
underinsured motorist coverage where the same policy provided liability coverage
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for the accident. In the present case, to the contrary, the Utah statute clearly and
specifically provides that an "underinsured motor vehicle" does not include a
vehicle which is "covered under the liability coverage of the same policy that also
contains the underinsured motorist coverage."

Thus, the provisions of the

Farmers Insurance Exchange policy are specifically authorized by the Utah statute
and should be enforced.
POINT IV
THE UNDERINSURED
UNCONSTITUTIONAL.

MOTORIST

STATUTE

IS

NOT

Ms. Phillips argues that the Utah statute which specifically authorizes the
exclusions of underinsured motorist benefits in this case is unconstitutional, in
that it deprives Ms. Phillips of life, liberty or property without due process of law
under both the Utah Constitution and the United States Constitution. In other
words, Ms. Phillips argues that due process of law requires that the court rewrite
Plaintiff's insurance policy and require coverage that is specifically excluded by
the policy and by the applicable statute. Ms. Phillips cites no cases which would
support this position and Ms. Phillips' position is contrary to both the Utah cases
construing insurance policies and the provisions of the Utah and Federal
Constitutions.
Those who challenge a statute as unconstitutional bear a "heavy burden" of
demonstrating its unconstitutionality. State v. MacGuire, 2004 UT 4, 84 P.3d
1171. When addressing a constitutional challenge, the court presumes that the
-18-

statute is valid and will resolve

any reasonable

doubts

in favor

of

constitutionality. State v. Pritchett 2003 UT 24, 69 P.3d 1278, quoting State v.
Morrison, 2001 UT 73, 1 5, 31 P.3d 547. Where the plaintiff fails to properly
brief a due process argument on appeal by not citing authorities or explaining its
arguments, the court will not consider such due process arguments. Beehive
Telephone Co. v. Public Service Commission of Utah, 2004 UT 18,114, 494 Utah
Adv. Rep. 3. Since Ms. Phillips has not cited any cases or authorities supporting
her arguments of unconstitutionality of the statute and has not provided any
specifics or analysis concerning her constitutional argument, she clearly has not
met her "heavy burden" of showing unconstitutionality of the statute and her
arguments should not be considered. If her arguments are considered, however,
they clearly have no merit.
As demonstrated by the case of Allen v. Prudential Property and Casualty
Insurance Company, supra, the Utah courts recognized the "active and preeminent
role" of the legislative and executive branches in the area of insurance and the
courts will not find any insurance provisions contrary to public policy where the
public policy has "been preempted by legislative enactment." It is difficult to see
how Plaintiff could be "deprived of life, liberty or property, without due process
of law," where the insurance contract under which Ms. Phillips is seeking to
recover specifically provides that she cannot recover, and where the insurance
provisions are specifically authorized by statute. The court in Allen stated:
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That Code [the Insurance Code] expresses an intent that
"freedom of contract" be maintained, Utah Code
Annotated §31 A-1 -102(7), and that written contracts be
the primary means by which this freedom to contract be
exercised. (Id., page 806)
In Wood v. University of Utah Medical Center. 2002 UT 134, ^ 7, 67 P.3d
436, the Utah Supreme Court again affirmed the rule of deference to the
legislature and presumption of constitutional validity of a statute, as follows:
The first and foundational [principle of law relating to
the constitutionality of statutes] is that the prerogative
of the legislature as the creators of the law is to be
respected. Consequently its enactments are accorded a
presumption of validity; and the courts do not strike
down a legislative act unless the interests of justice in
the particular case before it require doing so because the
act is clearly in conflict with the higher law as set forth
in the Constitution. (Quoting Zamora v. Draper, 635
P.2d 78, 80 (Utah 1981).
Ms. Phillips entered into a valid and enforceable insurance contract with
Farmers Insurance Exchange.

The terms of the contract were specifically

authorized by statute. Ms. Phillips has presented no valid basis on which the
statute could be ruled unconstitutional as in violation of due process of law.
Therefore, the insurance contract should be enforced according to its terms and
the summary judgment in favor of Farmers Insurance Exchange should be
affirmed.
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CONCLUSION
The Farmers Insurance Exchange policy clearly and unambiguously does
not afford underinsured motorist coverage to Ms. Phillips for the accident in
question. The terms of the Farmers Insurance Exchange policy are specifically
authorized by the Utah Insurance Code. There is no substance to Ms. Phillips'
arguments that the Utah statute which authorized the exclusions in the Farmers
Insurance Exchange policy violates Ms. Phillips right to due process of law.
Therefore, Farmers Insurance Exchange respectfully submits that the district
court correctly granted summary judgment to Farmers Insurance Exchange and the
summary judgment should be affirmed.
DATED this _^fday of / J s ^

2004.

NELSON, CHIPMAN, QUIGLEY & HANSEN

AARON ALMA NELSON
Attorneys for Defendants/Appellee,
Farmers Insurance Exchange
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ADDENDUM
Utah Code Annotated §31A-22-305

31A-22-305

CONTRACTS IN SPECIFIC LINES
History: C. 1953, 31A-22-304, e n a c t e d b y
L. 1985, c h . 242, § 27; 1992, ch. 132, § 2;
1993, ch. 271, § 1.
NOTES TO DECISIONS
ANALYSIS

ers of their vehicles There is no expressed
public policy t h a t would require finding habillty based
m e r e o w n e r s h i p o f a vehicle

Liability of county
Liabihty of self-insurers
Step-down coverage
Cited

Lane v

Ho
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U t a h 19g?) (decided

Liability of county.
Liability of county, as self-insurer of own
vehicles operated by permissive users, under
former law See Foster v Salt Lake County, 712
P 2d 224 (Utah 1985)
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Step-down c o v e r a g e .
Section 31A-22-303 does not prohibit lnsurers from providmg step-down coverage for permissive users, as long as the coverage satisfies
the statutory m i m m u m s set forth in this section Cullum v Farmer's Ins E x c h , 857 P 2 d
9 2 2 (Utah 1993)

Liability of self-insurers.
Pubhc policy as expressed m U t a h law is t h a t
self-insurers must provide security for damages
inflicted by themselves, and by permissive us-

Cited m Wagner v Farmers Ins Exch , 786
P 2 d 763 (Utah Ct App 1990)

COLLATERAL REFERENCES
A.L.R. — Consortium claim of spouse, parent
or child of accident victim as within extended
"per accident" r a t h e r t h a n "per person" coverage of automobile habihty policy, 46 A L R 4th
735
What constitutes single accident or occur-

rence within habihty pohcy limiting insurer's
habihty to a specified amount per accident or
occurrence, 64 A L R 4th 668
Validity and operation of "step-down" provision of automobile habihty pohcy reducing coverage for permissive users, 29 A L R 5th 469

31A-22-305. Uninsured a n d u n d e r i n s u r e d motorist coverage.
(1) As used in this section, "covered persons" includes:
(a) the named insured;
(b) persons related to the named insured by blood, marriage, adoption,
or guardianship, who are residents of the named insured's household,
including those who usually make their home in the same household but
temporarily live elsewhere;
(c) any person occupying or using a motor vehicle:
(i) referred to in the pohcy; or
(ii) owned by a self-insurer; and
(d) any person who is entitled to recover damages against the owner or
operator of the uninsured or underinsured motor vehicle because of bodily
injury to or death of persons under Subsection (l)(a), (b), or (c).
(2) As used in this section, "uninsured motor vehicle" includes:
(a) (i) a motor vehicle, the operation, maintenance, or use of which is
not covered under a liability policy at the time of an injury-causing
occurrence; or
(ii) (A) a motor vehicle covered with lower liability limits t h a n
required by Section 31A-22-304; and
(B) the motor vehicle described in Subsection (2)(a)(ii)(A) is
uninsured to the extent of the deficiency;
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(b) an unidentified motor vehicle t h a t left the scene of an accident
proximately caused by the motor vehicle operator;
(c) a motor vehicle covered by a liability policy, b u t coverage for a n
accident is disputed by the liability insurer for more t h a n 60 days or
continues to be disputed for more t h a n 60 days; or
(d) (i) an insured motor vehicle if, before or after the accident, t h e
liability insurer of the motor vehicle is declared insolvent by a court of
competent jurisdiction; and
(ii) the motor vehicle described m Subsection (2)(d)(i) is uninsured
only to the extent t h a t the claim against the insolvent insurer is not
paid by a g u a r a n t y association or fund.
(3) (a) Uninsured motorist coverage under Subsection 31A-22-302(l)(b)
provides coverage for covered persons who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of
bodily injury, sickness, disease, or death.
(b) For new policies written on or after J a n u a r y 1, 2001, the limits of
uninsured motorist coverage shall be equal to the lesser of the limits of t h e
insured's motor vehicle liability coverage or the maximum uninsured
motorist coverage limits available by the insurer under the insured's
motor vehicle policy, unless the insured purchases coverage in a lesser
amount by signing an acknowledgment form provided by the insurer that:
(i) waives the higher coverage;
(ii) reasonably explains the purpose of uninsured motorist coverage; and
(lii) discloses the additional premiums required to purchase uninsured motorist coverage with limits equal to the lesser of the limits of
the insured's motor vehicle liability coverage or t h e maximum uninsured motorist coverage limits available by the insurer under t h e
insured's motor vehicle policy.
(c) Self-insurers, including governmental entities, may elect to provide
uninsured motorist coverage in an amount t h a t is less t h a n their maximum self-insured retention under Subsections (3)(b) and (4)(a) by issuing
a declaratory memorandum or policy statement from the chief financial
officer or chief risk officer t h a t declares the:
d) self-insured entity's coverage level; and
(ii) process for filing an uninsured motorist claim.
(d) Uninsured motorist coverage may not be sold with limits that are
less t h a n the minimum bodily injury limits for motor vehicle liability
policies under Section 31A-22-304.
(e) The acknowledgment under Subsection (3)(b) continues for t h a t
issuer of the uninsured motorist coverage until the insured, in writing,
requests different uninsured motorist coverage from the insurer.
(f) (i) In conjunction with the first two renewal notices sent after
J a n u a r y 1, 2001, for policies existing on t h a t date, t h e insurer shall
disclose in the same medium as the premium renewal notice, an
explanation of the purpose of uninsured motorist coverage and the
costs associated with increasing the coverage in amounts up to and
including t h e maximum amount available by the insurer under the
insured's motor vehicle policy.
(ii) The disclosure shall be sent to all insureds t h a t carry uninsured
motorist coverage limits in an amount less t h a n t h e insured's motor
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vehicle liability policy limits or the maximum uninsured motorist
coverage limits available by the insurer under the insured's motor
vehicle policy.
(4) (a) (i) Except as provided in Subsection (4)(b), the named insured may
reject uninsured motorist coverage by an express writing to the
insurer t h a t provides liability coverage under Subsection 31A-22302(l)(a).
(ii) This rejection shall be on a form provided by t h e insurer t h a t
includes a reasonable explanation of the purpose of uninsured motorist coverage.
(iii) This rejection continues for t h a t issuer of the liability coverage
until the insured in writing requests uninsured motorist coverage
from t h a t liability insurer.
(b) (i) All persons, including governmental entities, t h a t are engaged in
the business of, or t h a t accept payment for, transporting n a t u r a l
persons by motor vehicle, and all school districts t h a t provide transportation services for their students, shall provide coverage for all
motor vehicles used for t h a t purpose, by purchase of a policy of
insurance or by self-insurance, uninsured motorist coverage of at least
$25,000 per person and $500,000 per accident.
(ii) This coverage is secondary to any other insurance covering an
injured covered person.
(c) Uninsured motorist coverage:
(i) is secondary to t h e benefits provided by Title 34A, Chapter 2,
Workers' Compensation Act;
(ii) may not be subrogated by the Workers' Compensation insurance carrier;
(iii) may not be reduced by any benefits provided by Workers'
Compensation insurance;
(iv) may be reduced by health insurance subrogation only after the
covered person h a s been made whole;
(v) may not be collected for bodily injury or death sustained by a
person:
(A) while committing a violation of Section 41-la-1314;
(B) who, as a passenger in a vehicle, has knowledge t h a t the
vehicle is being operated in violation of Section 41-la-1314; or
(C) while committing a felony; and
(vi) notwithstanding Subsection (4)(c)(v), may be recovered:
(A) for a person under 18 years of age who is injured within the
scope of Subsection (4)(c)(v) but limited to medical and funeral
expenses; or
(B) by a law enforcement officer as defined in Section 53-13103, who is injured within the course and scope of the law
enforcement officer's duties.
(d) As used in this Subsection (4):
(i) "Governmental entity" has the same meaning as under Section
63-30-2.
(ii) "Motor vehicle" h a s the same meaning as under Section 41-la102.
(5) When a covered person alleges t h a t an uninsured motor vehicle under
Subsection (2)(b) proximately caused an accident without touching the covered
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person or the motor vehicle occupied by the covered person, the covered person
must show the existence of the uninsured motor vehicle by clear and convincing evidence consisting of more t h a n the covered person's testimony.
(6) (a) The limit of liability for uninsured motorist coverage for two or more
motor vehicles m a y not be added together, combined, or stacked to
determine the limit of insurance coverage available to an injured person
for any one accident.
(b) (i) Subsection (6)(a) applies to all persons except a covered person
as denned under Subsection (7)(b)(ii).
(ii) A covered person as defined under Subsection (7)(b)(ii) is
entitled to the highest limits of uninsured motorist coverage afforded
for any one motor vehicle that the covered person is the named
insured or an insured family member.
(iii) This coverage shall be in addition to the coverage on the motor
vehicle the covered person is occupying.
(iv) Neither the primary nor the secondary coverage may be set off
against the other.
(c) Coverage on a motor vehicle occupied at the time of an accident shall
be primary coverage, and the coverage elected by a person described under
Subsections (l)(a) and (b) shall be secondary coverage.
(7) (a) Uninsured motorist coverage under this section applies to bodily
injury, sickness, disease, or death of covered persons while occupying or
using a motor vehicle only if t h e motor vehicle is described in the policy
under which a claim is made, or if the motor vehicle is a newly acquired or
replacement motor vehicle covered under the terms of the policy. Except as
provided in Subsection (6) or this Subsection (7), a covered person injured
in a motor vehicle described in a policy t h a t includes uninsured motorist
benefits may not elect to collect uninsured motorist coverage benefits from
any other motor vehicle insurance policy under which he is a covered
person.
(b) Each of the following persons may also recover uninsured motorist
benefits under any one other policy in which they are described as a
"covered person" as defined in Subsection (1):
(i) a covered person injured as a pedestrian by an uninsured motor
vehicle; and
(ii) except as provided in Subsection (7)(c), a covered person injured
while occupying or using a motor vehicle t h a t is not owned, leased, or
furnished, to t h e covered person, to the covered person's spouse, or to
the covered person's resident p a r e n t or resident sibling.
(c) (i) A covered person may recover benefits from no more t h a n two
additional policies, one additional policy from each parent's household
if the covered person is:
(A) a dependent minor of parents who reside in separate
households; and
(B) injured while occupying or using a motor vehicle t h a t is not
owned, leased, or furnished to the covered person, the covered
person's resident parent, or to the covered person's resident
sibling.
(ii) Each parent's policy under this Subsection (7)(c) is liable only
for the percentage of the damages t h a t the limit of liability of each
parent's policy of uninsured motorist coverage bears to t h e total of all
uninsured coverage applicable to t h e accident.
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(d) A covered person's recovery under any available policies may not
exceed the full amount of damages.
(e) A covered person in Subsection (7)(b) is not b a r r e d against making
subsequent elections if recovery is unavailable under previous elections.
(8) (a) As used in this section, "underinsured motor vehicle" includes a
motor vehicle, the operation, maintenance, or use of which is covered
under a liability policy at the time of an injury-causing occurrence, but
which h a s insufficient liability coverage to compensate fully the injured
party for all special and general damages.
(b) The term "underinsured motor vehicle" does not include:
(i) a motor vehicle t h a t is covered under the liability coverage of the
same policy t h a t also contains the underinsured motorist coverage;
(ii) an uninsured motor vehicle as denned in Subsection (2); or
(iii) a motor vehicle owned or leased by the named insured, the
named insured's spouse, or any dependant of t h e named insured.
(9) (a) (i) Underinsured motorist coverage under Subsection 31A-22302(l)(c) provides coverage for covered persons who are legally
entitled to recover damages from owners or operators of underinsured
motor vehicles because of bodily injury, sickness, disease, or death.
(ii) A covered person occupying or using a motor vehicle owned,
leased, or furnished to the covered person, t h e covered person's
spouse, or covered person's resident relative m a y recover underinsured benefits only if the motor vehicle is:
(A) described in the policy under which a claim is made; or
(B) a newly acquired or replacement motor vehicle covered
under the terms of the policy.
(b) For new policies written on or after J a n u a r y 1, 2001, the limits of
underinsured motorist coverage shall be equal to the lesser of the limits of
the insured's motor vehicle liability coverage or the maximum underinsured motorist coverage limits available by the insurer u n d e r the insured's
motor vehicle policy, unless the insured purchases coverage in a lesser
amount by signing an acknowledgment form provided by the insurer that:
(i) waives t h e higher coverage;
(ii) reasonably explains t h e purpose of underinsured motorist coverage; and
(iii) discloses the additional premiums required to purchase underinsured motorist coverage with limits equal to the lesser of the limits
of the insured's motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by t h e insurer under
the insured's motor vehicle policy.
(c) Self-insurers, including governmental entities, m a y elect to provide
underinsured motorist coverage in an amount t h a t is less t h a n their
maximum self-insured retention under Subsections (9)(b) and (9)(g) by
issuing a declaratory memorandum or policy s t a t e m e n t from the chief
financial officer or chief risk officer that declares the:
(i) self-insured entity's coverage level; and
(ii) process for filing an underinsured motorist claim.
(d) Underinsured motorist coverage may not be sold with limits t h a t are
less t h a n $10,000 for one person in any one accident and at least $20,000
for two or more persons in any one accident.
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(e) The acknowledgment under Subsection (9)(b) continues for t h a t
issuer of the underinsured motorist coverage until the insured, in writing,
requests different underinsured motorist coverage from the insurer.
(f) The named insured's underinsured motorist coverage, as described
in Subsection (9)(a), is secondary to t h e liabiUty coverage of an owner or
operator of an underinsured motor vehicle, as described in Subsection (8).
Underinsured motorist coverage may not be set off against the liability
coverage of the owner or operator of an underinsured motor vehicle, but
shall be added to, combined with, or stacked upon the liability coverage of
t h e owner or operator of the underinsured motor vehicle to determine the
limit of coverage available to the injured person.
(g) (i) A named insured may reject underinsured motorist coverage by
an express writing to t h e insurer t h a t provides liabiUty coverage
under Subsection 31A-22-302(l)(a).
(ii) This written rejection shall be on a form provided by the insurer
t h a t includes a reasonable explanation of the purpose of underinsured
motorist coverage and when it would be applicable.
(iii) This rejection continues for t h a t issuer of the liability coverage
until the insured in writing requests underinsured motorist coverage
from t h a t liability insurer,
(h) (i) In conjunction with the first two renewal notices sent after
J a n u a r y 1, 2001, for policies existing on that date, the insurer shall
disclose in the same medium as the premium renewal notice, an
explanation of the purpose of underinsured motorist coverage and the
costs associated with increasing the coverage in amounts up to and
including the maximum amount available by the insurer under the
insured's motor vehicle policy.
(ii) The disclosure shall be sent to all insureds t h a t carry underinsured motorist coverage limits in an amount less t h a n the insured's
motor vehicle liability policy limits or the maximum underinsured
motorist coverage limits available by t h e insurer under the insured's
motor vehicle policy.
(10) (a) (i) Except as provided in this Subsection (10), a covered person
injured in a motor vehicle described in a policy that includes underinsured motorist benefits may not elect to collect underinsured
motorist coverage benefits from any other motor vehicle insurance
policy.
(ii) The limit of liability for underinsured motorist coverage for two
or more motor vehicles may not be added together, combined, or
stacked to determine the limit of insurance coverage available to an
injured person for any one accident.
(hi) Subsection (10)(a)(ii) appUes to aU persons except a covered
person as defined under Subsections (10)(b)(i) and (ii).
(b) (i) Except as provided in Subsection (10)(b)(ii), a covered person
injured while occupying, using, or maintaining a motor vehicle t h a t is
not owned, leased, or furnished to t h e covered person, the covered
person's spouse, or the covered person's resident p a r e n t or resident
sibling, may also recover benefits under any one other policy under
which they are a covered person.
(ii) (A) A covered person may recover benefits from no more t h a n
two additional policies, one additional policy from each parent's
household if the covered person is:
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(I) a dependent minor of parents who reside in separate
households; and
(II) injured while occupying or using a motor vehicle t h a t
is not owned, leased, or furnished to the covered person, the
covered person's resident parent, or the covered person's
resident sibling.
(B) Each parent's policy u n d e r this Subsection (10)(b)(ii) is
liable only for the percentage of the damages t h a t the limit of
liability of each parent's policy of underinsured motorist coverage
bears to the total of all underinsured coverage applicable to the
accident.
(iii) A covered person's recovery under any available policies may
not exceed the fall amount of damages.
(iv) Underinsured coverage on a motor vehicle occupied at the time
of an accident shall be primary coverage, and the coverage elected by
a person described under Subsections (l)(a) and (b) shall be secondary
coverage.
(v) The primary and the secondary coverage may not be set off
against the other.
(vi) A covered person as defined under Subsection (10)(b)(i) is
entitled to the highest limits of underinsured motorist coverage under
only one additional policy per household applicable to t h a t covered
person as a named insured, spouse, or relative.
(vii) A covered injured person is not barred against making subsequent elections if recovery is unavailable under previous elections,
(c) Underinsured motorist coverage:
(i) is secondary to the benefits provided by Title 34A, Chapter 2,
Workers' Compensation Act;
(ii) may not be subrogated by t h e Workers' Compensation insurance carrier;
(iii) may not be reduced by any benefits provided by Workers'
Compensation insurance;
(iv) may be reduced by health insurance subrogation only after the
covered person has been made whole;
(v) may not be collected for bodily injury or death sustained~by a
person:
(A) while committing a violation of Section 41-la-1314;
(B) who, as a passenger in a vehicle, has knowledge t h a t t h e
vehicle is being operated in violation of Section 41-la-1314; or
(C) while committing a felony; and
(vi) notwithstanding Subsection (10)(c)(v), may be recovered:
(A) for a person under 18 years of age who is injured within t h e
scope of Subsection (10)(c)(v) b u t limited to medical and funeral
expenses; or
(B) by a law enforcement officer as defined in Section 53-13103, who is injured within the course and scope of the law
enforcement officer's duties.
(11) The inception of the loss under Subsection 31A-21-313(1) for underinsured motorist claims occurs upon the date of the last liability policy payment.
(12) (a) Within five business days after notification in a m a n n e r specified by
the department t h a t all liability insurers have tendered their liability
policy limits, the underinsured carrier shall either:
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U) waive any subrogation claim the undermsured carrier may have
against the person liable for the injuries caused in the accident; or
(h) pay the insured an amount equal to the policy limits tendered
by the liability carrier
(b) If neither option is exercised under Subsection (12)(a), the subrogation claim is deemed to be waived by the undermsured carrier.
(13) Except as otherwise provided in this section, a covered person may
seek, subject to the terms and conditions of the policy, additional coverage
under any policy
(a) that provides coverage for damages resulting from motor vehicle
accidents, and
(b) that is not required to conform to Section 31A-22-302.
History: C. 1953, 31A-22-305, e n a c t e d b y
L. 1985, ch. 242, § 27; 1986, ch. 204, § 157;
1987, ch. 162, § 1; 1992, ch. 1, § 4; 1992, c h .
132, § 3; 1993, ch. 271, § 2; 1994, ch. 316,
§ 15; 1995, c h . 294, § 1; 1996, c h . 240, § 12;
1997, ch. 375, § 14; 1999, ch. 158, § 1; 2000,
ch. 188, § 1; 2001, ch. 59, § 1; 2003, c h . 76,
§ 2; 2003, ch. 218, § 2.
A m e n d m e n t Notes. — The 1999 amend
ment, effective March 18, 1999, added Subsec
tion (2)(c), redesignating former Subsection
(2)(c) as (2)(d), and made related and stylistic
changes m the section
The 2000 amendment, effective May 1, 2000,
added Subsections (3)(b) to (3)(e), (4)(a)(ii),
(4)(c)(n) to (4)(c)(iv), (9)(b) to (9)(d), (9)(f)(n),
(10)(c), and (11), and made related changes,
deleted "For new policies or contracts w r i t t e n
after J a n u a r y 1, 1993" from the beginning of
Subsection (9)(f)(i), rewrote Subsection (9)(g)
revising the provisions for notice and disclo
sure and made stylistic changes
The 2001 amendment, effective April 30,

2001, corrected a subsection reference m Subsection (10)(b)(u) and added Subsection (12)
The 2003 amendment by ch 76, effective May
5, 2003, substituted "motor vehicle" for "vehicle" several times throughout the section, deleted "beginning with the effective date of this
act" before "continues" in Subsection (2)(c),
added Subsections (4)(c)(v), (7)(c) and (d),
(8)(b)(m), (9)(a)(n), and (13), rewrote Subsec
tions (7)(b), (10), and (11), and made related
and stylistic changes
The 2003 amendment by ch 218, effective
May 5, 2003, inserted subdivision designations
(1) and (n) m Subsection (l)(c), deleted "begin
ning with the effective date of this act" before
"continues" m Subsection (2)(c), added "and" at
the end of Subsection (2)(d)(i), added Subsec
tions (3)(c) and (9)(c), made appropriate
changes m subsection designations, and made a
spelling correction and stylistic changes
This section has been reconciled by t h e Office
of Legislative Research and General Counsel

NOTES TO DECISIONS

Construction with other statutes
Exclusionary clause
Hit and r u n
"Legally entitled to recover "
Cited

motorist insurance carrier, therefore, the trial
court erred when it interpreted Subsection
(4)(b)(ii) of this section to preclude recovery of
both workers compensation and uninsured mo
tonst benefits in every case Lieber v ITT
Hartford Ins C t r , I n c , 2000 UT 90, 15 P 3 d
1030

C o n s t r u c t i o n w i t h other s t a t u t e s .
The Workers' Compensation Act is not t h e
exclusive remedy for injured employees who
seek to recover from someone who is not their
employer, or a n officer, agent, or employee of
the employer, and these employees do have
viable claims against such third parties Lieber
v ITT Hartford Ins C t r , Inc , 2000 UT 90, 15
P 3d 1030
The Workers' Compensation Act does not
preclude injured employees from having alternative viable claims against a n uninsured
third-party tortfeasor, or against a n uninsured

Exclusionary clause.
An exclusionary clause to uninsured motorist
coverage is permissible Former § 41-12 21 1,
which required insurers to offer uninsured mo
tonst coverage and authorized motorists to
waive co\ erage, did not further require insur
ers to allow an individual to purchase insur
ance on one vehicle and obtain coverage on all
the other vehicles m his household Clark v
State F a r m Mut Auto Ins Co , 743 P 2 d 1227
(Utah 1987)
Neithei this section nor public pohcy forbids
restrictions on uninsured motorist coverage
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